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WHAT IS MARKETING? 
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Marketing 

The Privacy Rule carves out activities that are not considered marketing under this 
definition. In recommending treatments or describing available services, health care 
providers and health plans are advising us to purchase goods and services.  To 
prevent any interference with essential treatment or similar health-related 
communications with a patient, the rule identifies the following activities as not 
subject to the marketing provision, thus a covered entity is not "marketing" when it: 

! Describes the participating providers or plans in a network.  For example, a 
health plan is not marketing when it tells its enrollees about which doctors and 
hospitals are preferred providers, which are included in its network, or which 
providers offer a particular service.  Similarly, a health insurer notifying enrollees 
of a new pharmacy that has begun to accept its drug coverage is not engaging 
in marketing.  

! Describes the services offered by a provider or the benefits covered by a health 
plan.  For example, informing a plan enrollee about drug formulary coverage is 
not marketing.  

Furthermore, it is not marketing for a covered entity to use an individual's protected 
health information (PHI) to tailor a health-related communication to that individual, 
when the communication is: 

! Part of a provider's treatment of the patient and for the purpose of furthering that 
treatment.  For example, recommendations of specific brand-name or over-the-
counter pharmaceuticals or referrals of patients to other providers are not 
marketing.  

! Made in the course of managing the individual's treatment or recommending 
alternative treatment.  For example, reminder notices for appointments, annual 
exams, or prescription refills are not marketing.  Similarly, informing an individual 
who is a smoker about an effective smoking-cessation program is not marketing, 
even if that program is offered by someone other than the provider or plan 
making the recommendation.  

The HIPAA Privacy Rule allows providers to use limited patient information 
(demographics and dates of service), without authorization, for marketing activities.  
The rule defines "marketing" as "a communication about a product or service a 
purpose of which is to encourage recipients of the communication to purchase or 
use the product or service."   

WHAT IS NOT MARKETING? 
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If a communication is marketing, a covered entity may use or disclose PHI to create 
or make the communication only in the following circumstances: 

! It is a face-to-face communication with the individual.  For example, sample 
products may be provided to a patient during an office visit.  

! It involves products or services of nominal value.  For example, a provider can 
distribute pens, toothbrushes, or key chains with the name of the covered entity 
or a health care product manufacturer on it.  

! It concerns the health-related products and services of the covered entity or a 
third party, and only if the communication:  

- Identifies the covered entity that is making the communication. Thus, 
consumers will know the source of these marketing calls or materials. 

- States that the covered entity is being compensated for making the 
communication, when that is so. 

- Tells individuals how to opt out of further marketing communications, with 
some exceptions as provided in the rule.  The covered entity must make 
reasonable efforts to honor requests to opt-out. 

- Explains why individuals with specific conditions or characteristics (e.g., 
diabetics, smokers) have been targeted, if that is so, and how the product or 
service relates to the health of the individual.  The covered entity must also 
have made a determination that the product or service may be of benefit to 
individuals with that condition or characteristic. 

For all other communications that are "marketing" under the Privacy Rule, the 
covered entity must obtain the individual's authorization to use or disclose PHI to 
create or make the marketing communication.

LIMITATIONS ON MARKETING 

BUSINESS ASSOCIATES 

Disclosure of PHI for marketing purposes is limited to disclosure to business 
associates that undertake marketing activities on behalf of the covered entity.  No 
other disclosure for marketing is permitted.  Covered entities may not give away or 
sell lists of patients or enrollees without obtaining authorization from each person on 
the list.  As with any disclosure to a business associate, the covered entity must 
obtain the business associate's agreement to use the PHI only for the covered 
entity's marketing activities.  A covered entity may not give PHI to a business 
associate for the business associate's own purposes 


